AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1216.103

was not directly or materially involved
while at the MSPB;

(c) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. b52a; or

(d) Congressional demands and re-
quests for testimony, records or infor-
mation.

§1216.103 Definitions.

The following definitions apply to
this part.

(a) Demand means an order, sub-
poena, or other command of a court or
other competent authority for the pro-
duction, disclosure, or release of
records or for the appearance and testi-
mony of an MSPB employee in a legal
proceeding.

(b) General Counsel means the Gen-
eral Counsel of the MSPB or a person
to whom the General Counsel has dele-
gated authority under this part.

(c) Legal proceeding means any mat-
ter before a court of law, administra-
tive board or tribunal, commission, ad-
ministrative law judge, hearing officer
or other body that conducts a legal or
administrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion.

(d) MSPB means the Merit Systems
Protection Board.

(e) MSPB employee or employee means:

(1)(i) Any current or former employee
of the MSPB;

(ii) Any other individual hired
through contractual agreement by or
on behalf of the MSPB or who has per-
formed or is performing services under
such an agreement for the MSPB; and

(iii) Any individual who served or is
serving in any consulting or advisory
capacity to the MSPB, whether formal
or informal.

(2) This definition does not include
persons who are no longer employed by
the MSPB and who agree to testify
about general matters, matters avail-
able to the public, or matters with
which they had no specific involvement
or responsibility during their employ-
ment with the MSPB.

(f) Records or official records and infor-
mation all information in the custody
and control of the MSPB, relating to
information in the custody and control
of the MSPB, or acquired by an MSPB
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employee in the performance of his or
her official duties or because of his or
her official status, while the individual
was employee by or on behalf of the
MSPB.

(g) Request means any informal re-
quest, by whatever method, for the pro-
duction of records and information or
for testimony which has not been or-
dered by a court of other competent
authority.

(h) Testimony means any written or
oral statements, including depositions,
answers to interrogatories, affidavits,
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding.

Subpart B—Demands or Requests
for Testimony and Production
of Documents

§1216.201 General prohibition.

No employee may produce official
records and information or provide any
testimony relating to official informa-
tion in response to a demand or request
without the prior, written approval of
the General Counsel.

§1216.202 Factors the MSPB will con-
sider.

The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relat-
ing to official information, or produce
official records and information, in re-
sponse to a demand or request. Among
the relevant factors that the General
Counsel may consider in making this
decision are whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(c) Allowing such testimony or pro-
duction of records would assist or
hinder the MSPB in performing its
statutory duties;

(d) Allowing such testimony or pro-
duction of records would be in the best
interest of the MSPB or the United
States;

(e) The records or testimony can be
obtained from other sources;

(f) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rule of procedure governing the
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